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PREPARATION BY DEFENDANT FOR
SETTLEMENT OR TRIAL*
JosH H. GRoCE**

We have all been brought up on the axiom that there are two
sides to every question. The trial lawyer who does not take warning
from this axiom, and who becomes so enthusiastic over the virtues of
his own side of the case that he goes into the trial without expending
substantial effort to ascertain the other side of the case, is definitely
riding for a fall.
Furthermore, the defendant's lawyer who approaches every case
with the idea that it is crooked cannot do his most effective work.
Actually there are very few really false claims in comparison with the
very large number of entirely legitimate ones. It is true that the
plaintiffs in nearly all cases exaggerate their claims, but the defendants
are apt to minimize almost as badly as the plaintiffs exaggerate.
It should be the aim of every good trial lawyer to get all the relevant
facts bearing on his case well in advance of trial, whether these facts
be helpful or harmful to his side. Until all relevant facts have been
obtained and have been carefully analyzed and the law applicable to
such facts briefed, the trial lawyer is not in a position intelligently to
advise his client whether the case is one for settlement or for trial.
Of course the amount of work and the preparation in any given
case depends in a large measure upon the dangers of the case, and any
lawyer who expended any considerable effort in preparing a case in

*This article is adapted from the author's address at the Institute on Civil
Trials held at the College of Law, University of Florida, Feb. 20-21, 1953, and is
based on his chapter in ArPLENiAN, SUCCESSFUL JURY TRIALs (1952), published by the
Bobbs-Merrill Company, Inc., Indianapolis, which reserves the copyright to this
material but has kindly authorized its appearance in our publication. We warmly
recommend the entire book.
**JosH HALBERT GROcE, A.B. 1922, Virginia Military Institute; LL.B. 1925, University of Texas; Lecturer, University of Texas, St. Mary's Law School and Dr.
Hubert Winston Smith's Law-Science Short Courses in San Antonio, New Orleans,
and Houston; Member of San Antonio, Texas, Bar.
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which the only injury was a broken little finger would be doing an
injustice to his client. As a matter of fact, the defendants' lawyers
should be interested in holding down their clients' law costs. In a
recent issue of Best's Insurance News' the vice-president and general
counsel of a large casualty insurance company states, "Litigation has
been priced out of the market, so to speak. The insurance companies
can no longer afford litigation, or as much litigation as they now have."
Therefore, in the very beginning the lawyer should size up his case
in order to see just how much work the amount of money involved
will justify, because, if too much money is spent in winning an insignificant case, this, of course, is nothing more than a Pyrrhic victory.
In past years the defendant's lawyer had considerable advantage
over the plaintiff's lawyer in that in the usual negligence or insurance
case the defendant's attorney had at his beck and call trained investigators, whereas the plaintiff's attorney had to do this work for
himself. There is no longer this advantage on the part of the defendant's attorney, since many plaintiffs' attorneys now likewise have
their trained investigators. The defendants still have the advantage,
however, of being able to be first on the scene of an accident, and the
defendants' investigators are able to investigate immediately upon
the happening of an accident, whereas the victim may be in the
hospital or in the morgue, and it may be weeks or even months before
the plaintiffs' investigators can get on the case.
NEcEssrrY OF PRELIMINARY ANALYSIS

So far as the defendant's lawyer is concerned, usually he knows
very little of the ordinary case until he is furnished with a citation in a
lawsuit. Accompanying this-citation is a fairly complete investigation
file, which should be reviewed by the careful attorney with reasonable
dispatch in order to determine the proper course to take prior to filing
an answer; for example, whether to remove the case to the federal
court, if this is possible; whether to file a motion for change of venue;
or whether to file any pleas in abatement which would be waived by
the filing of an answer to the merits.
Illustrative of the importance of this preliminary review and determination is Travelers Insurance Co. v. Dickson.2 On May 11, 1946,
the federal district court of Texas handed doAn a decision holding
'March, 1951, p. 41, col. 3.
266 F. Supp. 72 (S.D. Tex. 1946).
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that a workmen's compensation insurance carrier in Texas under the
then existing act as interpreted by the state appellate court in Lumbermen's Reciprocal v. Wilmoth3 was obligated to pay all necessary
nursing expenses of an injured employee for 401 weeks from the date
of the injury, should the employee live that long, and held the defendant liable for something in excess of $50,000 for past and future
nurses' bills.
Just about the time of the decision of the trial court in the Dickson
case another insurance company had a very similar claim arise in Texas.
In both instances the claimant's spinal cord was severed and he was
paralyzed from the waist down; he would require hospital and nursing
attention the rest of his life. In this latter case the claim department's
file contained a complete discussion of the Dickson case and the results
thereof in the trial court. This file was referred to the attorneys along
with the citation in the state court, with the suggestion that the advisability of removing to the federal court should be considered.
Apparently this suggestion was taken by the attorney to be instructions
to remove to the federal court, which he did.
Shortly thereafter in affirming the Dickson decision the federal
4
appellate court stated:
"[This court] is without authority to examine the question for
itself, [and] is compelled, under what we regard as the at present
prevailing opinion of the Supreme Court of the United States,
to affirm the judgment under the leaning, if not the ruling,
of the Court of Civil Appeals in the Wilmoth case."
The court went on to indicate that it did not believe that the Wilmoth
case was decided rightly. Furthermore, the Wilmoth case was reversed 5 and opinion rendered by the Texas Commission of Appeals
on other grounds; but the federal appellate court held, apparently
under the doctrine set forth in West v. American Telephone and
Telegraph Co.,, that the federal court was bound by this decision in
the Wilmoth case and that it could not examine into this question.
It was at this stage of the game that a pinch hitter was sent in to
try to undo the damage that had been done by removing this case
31 S.W.2d 415 ('rex. Civ. App. 1927).
4160 F.2d 167, 172 (5th Cir. 1947).
5
Lumbermen's Reciprocal Ass'n v. Wilmoth, 12 S.W.2d 972 (rex. Civ. App. 1929).
6311 U.S. 223 (1940).
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to the federal court without giving serious consideration to the advisability of such procedure. The pinch hitter burned the midnight
oil in an effort to figure out some way in which the defendant, who
had removed the case to the federal court, could get it back in the
state court so that at least it could have its day in court. Fortunately,
about that time the Supreme Court of the United States, in Gulf Oil
Corporation v. Gilbert,7 held, under the doctrine of forum non conveniens, that the federal court could exercise its discretion as to
whether the ends of justice would best be served by retaining jurisdiction. Accordingly, a motion was filed by the defendant, asking that
the case be remanded to the state court. It happened that the case
was pending before a fearless and fair judge who, in granting the
motion, stated that although he had never heard of any such procedure
in all his forty years' experience he was still sustaining the motion,
because he felt that the defendant was entitled to its day in court.
Subsequently a satisfactory settlement was made, which could not
have been done had the case remained in the federal court.
All this would have been avoided if the question of the advisability
of removing the case to the federal court had been seriously considered
before taking this very important step. To remove or not to remove
to the federal court is in nearly every case a very serious question. It
has been our experience that, if liability is apparent, verdicts in the
federal court are actually higher than they are in the state court. On
the other hand, if liability is extremely questionable we have found
that federal court jurors are not as likely to be swayed by sympathy
and pity as state court juries. Furthermore, the judges of the federal
courts are often superior in caliber to the judges of the state courts,
though this of course depends upon the locality. If such is the case
and there is a law question to be decided, it may be better to remove
to the federal court. At any rate, this is not a question that should
be treated lightly.
The same situation arises on the venue question and, before filing
an answer, serious consideration should be given to the possibility and
the advisability of moving for a change of venue. This does not mean
that in every case in which a change of venue is possible such change
should be demanded. Again the advantages and disadvantages of the
different localities should be weighed, and if the lawyer is not familiar
with the locality to which the case would be transferred he should
obtain information relative to that locality. Even if an ordinary
7330 U.S. 501 (1947).
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personal injury suit could be transferred from San Antonio to Houston,
for instance, the defendant's lawyer would be very foolish to do so,
since it is well recognized in Texas that as a general rule the jurors in
Houston are much more plaintiff-minded and give much larger verdicts than do the jurors in San Antonio.
REQUEST FOR ADDITIONAL INVESTIGATION

At the same time that the careful trial lawyer is reviewing the file
to determine the preliminary questions that must be answered before
the filing of an answer, the file should be further analyzed to determine
what the real issues in the case probably will be and what further
investigation should be directed as a result of such analysis.
We have found that it is advisable to direct this additional investigation in the form of a letter to the client in which the items of additional investigation are set out in separate numbered paragraphs. In
this way the investigator can go to work to cover methodically the
various points and can check them off as they are covered.
Whether to do this before taking the plaintiff's deposition is a
question which must be determined from the facts of each case. Of
course, before taking the plaintiff's deposition it is advisable to have
as many facts as can reasonably be obtained in order to interrogate
the plaintiff intelligently. In addition, the interrogator should visit
the scene of the accident, so that in asking questions he can visualize
in his own mind the conditions that existed. On the other hand, usually
the plaintiff's deposition itself leads to additional investigation; and of
course there are cases in which, in economy of the investigator's time,
it is better to take the deposition before directing the additional investigation.
IMPORTANCE OF PLAIN'rIFF's DEPOSITION

In an effort to get the facts of both sides of the case, the most important step is the taking of the plaintiff's deposition, this being the
most valuable of all the many discovery procedures which are available.
Of course, there are some states like Arkansas which, as yet, have not
become so enlightened and do not permit the taking of the plaintiff's
deposition. Where this is the case, any other legitimate way should
be tried to get the plaintiff's side of the story. Recently we were employed to obtain a medical examination of a plaintiff whose suit was
pending in Arkansas. We selected a doctor whom" we knew would
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cooperate, and together we formulated a list of questions that he
could ask in obtaining the history of the case. This, of course, is only
one way, and others could probably be devised.
Of course, when the taking of the plaintiff's deposition is referred
to, it means the taking of the deposition on oral interrogatories, for
we all know that for purposes of discovery written interrogatories
directed to an adverse witness are practically worthless. The answers
are usually formulated by an astute attorney and give just as little
information as possible.
The benefits of taking an oral deposition over a written one are
obvious, but to illustrate this advantage attention is called to the case
of Susanna and the Elders.8 The two elders framed up on poor Susanna, and they testified that they had seen her committing adultery
under a tree in the garden. Under Jewish law of the time the agreement
of only two witnesses was necessary to establish guilt, so Susanna
was convicted and condemned to death. She appealed to the Lord
for help, and, on an informal motion for new trial, the Lord sent her
some very astute counsel in the form of one Daniel, who demanded the
right to examine orally the two elders, separately and apart from each
other. He asked, "Under which tree did you see them meet?" and one
of the elders replied, "Under a mastic tree." Then Daniel propounded
the same question to the other elder, who replied, "[Ilt was under a
liveoak tree." Susanna was promptly acquitted, and the elders themselves were hanged. Now, if this interrogation by Daniel had been by
written interrogatories, just how far would he have gotten? It would
never have occurred to him to ask anything about the trees had the
elders themselves not testified that it was under a tree, and he could
not have known in advance that they would so testify.
And so it is with oral interrogatories. One answer leads to another
question; and, if an oral deposition has been taken properly, at the
end thereof you know pretty well what the plaintiff's contentions are
and what proof will be necessary in order to rebut these contentions.
UNCOVERING THE MALINGERER

Sometimes in the defense of personal injury suits we become convinced that the claimant is a malingerer and a liar, and we then call
in our special investigators. There is no better tool with which you
can equip a special investigator than a good oral deposition. To illustrate: Sometime ago there was a case in which the plaintiff was con8THE ApocRYrxA, The Story of Susanna.
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tending that he was totally and permanently disabled. His deposition
was taken, and he swore that he had done no work since the accident
and was able to do no work, that he couldn't push, he couldn't pull,
he couldn't stoop, he couldn't squat, he couldn't run, he couldn't jump,
he couldn't lift, he couldn't do anything. He was a physical wreck.
This deposition was placed in the hands of one of the best investigators
we have ever known, and he brought back a moving picture that, to
us, was better than Jane Russell in "The Outlaw." The case could
not be settled for nuisance value, so it went to trial. The plaintiff's
attorney brought out the same things that had been claimed in the
deposition, and we doubly emphasized this on cross-examination. We
then turned to the court and said, "Now, Your Honor, we'd like to
introduce some motion pictures as part of the cross-examination of
this witness." The court ordered the courtroom darkened. As the
first picture was flashed on the screen we turned and said, "Is that you,
Mr. Grimes?" and he answered, "Yes sir," and we went ahead. We
showed him walking down the dock to a forty-foot boat, then jumping
all over the boat just like a cat. Then, when somebody got seasick,
we showed him dipping down into the water and pulling up a large
galvanized bucket of sea water and sloshing it all over the place. Then,
to cap the climax, when the boat got stuck on a sandbar he shoved it
off the sandbar with a prodpole. Needless to state, that was the end
of that lawsuit.
This illustrates how the taking of an oral deposition, followed up by
movies, can be of great benefit, but movies alone are not necessarily
beneficial. We recall a case that was tried some time ago in which
the plaintiff in a railroad suit contended that he had been permanently
injured as a result of a crossing accident. He was a baseball pitcher and
had previously pitched for Toledo. The railroad, prior to the trial,
discovered that he was pitching for New Orleans, so they took motion
pictures of him. When the time came to take his testimony, however,
he admitted that he was pitching baseball for New Orleans after the
accident, but he merely said, "Look at the difference in my record.
I didn't fan out near as many batters and didn't win near as many
games." The railroad went ahead and put on the movies, however,
regardless of the fact that the plaintiff had admitted that he could
do everything that the movies showed that he could do. The railroad
paid off a judgment in that case for a good many thousands of dollars.
It is only when it can be proved that plaintiff is lying that movies can
do much good, and depositions are the place to commit the plaintiff
to an irretrievable position.
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ITEMS FOR INTERROGATION

In taking the plaintiff's deposition many points should be covered,
and we will undertake to discuss most of these various items.
Identification of Plaintiff
Ask the name, social security number, and exact age of the plaintiff
and whether he has ever gone under any other name or different spelling of the same name. Ask whether he has ever put in a claim for unemployment insurance.
The importance of getting full information with reference to identity is illustrated by the following. The plaintiff had brought suit
under the name of Bill Hampden. When his deposition was taken
he was merely asked the question, "Your name is Bill Hampden?", to
which he replied, "Yes sir." The claim out of which this suit arose
was what is known as a "blind" accident. In other words, the plaintiff claimed to have had a fall from a drilling rig, and yet none of the
members of the crew other than the plaintiff knew anything about
such a fall. The claimant presented his claim for total disability as a
result of a back injury and a sacroiliac condition. The information
obtained in the plaintiff's deposition, however, enabled a special
investigator to find out that the claimant's real name was W. J. Hampton. Further investigation showed that he had gone under the name
of W. F. Hampton. When we finally did identify this plaintiff we
found that he had gone under various and sundry aliases and had
already been paid by one insurance company for total disability for
exactly the same condition which he was claiming against this defendant and likewise found that he had been treated in a hospital
even prior to that for exactly the same condition. Needless to state,
when this information was brought to the knowledge of the plaintiff's
attorney the case was disposed of for about nuisance value. This illustrates the importance of getting the true identity of the person whose
deposition is being taken.
History of Plaintiff
Ascertain the general history of the plaintiff, including where he
was born, all places where he has lived, names and addresses of father,
mother, brothers, and sisters. If he does not know the street address in
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a town where he has lived, then ask if he had water, lights, or gas
connections. Was he ever in the army? If not, why not?
These questions likewise go to the identity of the plaintiff, so that
you may trace his past history fully. It is true that in probably 95
per cent of the cases there is no real necessity for tracing past history
of the plaintiff, because it is only a very small percentage of the cases
that are filed that are in reality false claims. It is worth the few
moments' time that it takes to bring out these answers, however, so
that if the claim should turn out to be a false one you will have the
necessary evidence and information to trace this plaintiff fully.
Marital History. Obtain a marital history, whether the plaintiff
is married or divorced and, if divorced, how many times, how many
children, where former spouse or spouses can be located, their maiden
and present names, where the divorce was granted, and where the
marriage took place.
It seems rather obvious that the most valuable witness one could
get in a case in which a plaintiff is either faking his injuries or is
trying to sell to a defendant a pre-existing condition is the divorced
wife. Not long ago there was a case in which the plaintiff was claiming
that he had a back injury as the result of a mysterious fall. A smart
special investigator located his divorced wife in a small town nearby
and, lo and behold, she produced a sacroiliac belt that the plaintiff had
worn long prior to the accident which he claimed was the cause of his
back condition. This alone resulted in a disposition of this workmen's
compensation case on terms satisfactory to the company.
Description of Accident
Secure a description of the accident, letting the plaintiff first describe it in narrative form and then questioning him specifically and
asking for the names and addresses of all eyewitnesses.
Particularly in a "blind" claim is it important to pin the plaintiff
down as to just exactly what happened at the time of the accident.
It is amazing how often in a fake case it can be proved by the plaintiff's own testimony that the accident could not possibly have happened
in the way in which the plaintiff described it. As to asking for the
names and addresses of the eyewitnesses, of course the plaintiff cannot be compelled to give these; but, if the plaintiff does refuse to give
the names and addresses of the eyewitnesses, this may put him in a
bad light with the jury. On the other hand, if he does give the names
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and addresses, then you may try to get statements from the eyewitnesses; and if they will not give statements you can take their
depositions as well, so that you will know in advance exactly what the
testimony will be.
Matters Subsequent to Accident
Find out what occurred immediately after the accident, whether
the claimant went to the hospital and, if so, how.
If the plaintiff did go to a hospital, of course it is important to
know whether he walked, went on a street-car or bus, was taken in an
automobile, or whether his condition was such as to require transportation by ambulance. There have been cases of claimed brain injury
in which the claimant contended that he was unconscious for some
time after the accident, and we have been able to get the ambulance
driver or the person who carried him to the hospital to testify that the
plaintiff was never unconscious during the entire time and that his
conversation was perfectly rational, which is rather important from
a medical standpoint.
Medical Attention
Have the plaintiff give:
(1) Names and addresses of all doctors who treated him subsequent to the accident.
(2) Names and addresses of all doctors who treated him prior to
to the accident.
(3) Several authorizations in the following form, if possible:
"All doctors who have treated or examined me and all
hospitals in which I have ever been a patient are hereby
authorized to give the bearer hereof all information relative to my physical condition, past, present, and future."
These should be dated and signed by the plaintiff and witnessed by
his attorney.
Of course, in a personal injury suit it is of extreme importance to
know what the man's true physical condition is and what the testimony
of the various doctors who have seen him will be, and it is likewise
important to know what his physical condition was prior to the accident. In the Hampden matter referred to above the plaintiff denied
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that he had ever had any previous physical infirmities, but we were
able to show that he had complained to doctors of the same condition
for which he was suing long prior to the accident which was the basis
for his suit. Furthermore, quite often it can be proved that the plaintiff is a liar, because he will give the name of only one or two doctors
and will not admit that he has gone to any others. When, upon
further investigation, it is found that he has been to two or three
other doctors, the testimony of all of whom is favorable to the defendant, it is usually disastrous to the plaintiff's case when brought
before a jury.
Of course there is no way you can require the plaintiff to give you
permission to discuss the case with all the doctors who have treated
him as a private patient, and doctors as a general rule will not discuss
their private patients with anyone else without the patient's consent.
If this authorization can be obtained, however, then the investigator
can obtain written statements from the doctors which give the full
medical picture. If, on the other hand, the plaintiff refuses to give
this authorization, then very often it is quite effective to take the doctors' depositions and in that way pin down as well as possible just
what their testimony will be. Furthermore, this deposition or the
written statement, whichever it is, can then be submitted to other
doctors to determine whether this doctor's testimony can be disproved.
Only recently, in a case which was tried in a federal court, it proved
to be of great importance that the plaintiff's doctor's deposition had
been taken. The plaintiff had sustained a shock and, as a result of
the shock, a fall. He had spent some thirty days in the hospital, but
all the defendant's medical evidence was to the effect that there was
nothing wrong with the man. On the other hand, the plaintiff was
suing for total permanent disability, and his attorney would talk
settlement upon no other basis. When the plaintiff's deposition was
taken he denied the defendant the privilege of taking a statement
from his doctor, so the defendant proceeded to take this doctor's deposition. He testified only to various muscular and nervous disturbances which he admitted might improve, but he did give as his
conclusion that the man was disabled to perform manual labor. He
mentioned nothing whatsoever about eyes. The case went to trial,
and the plaintiff's attorney used only this doctor and the plaintiff
himself in making out his main case. The defendant then put on
the three doctors whom it had procured to examine the man, and in
addition produced the testimony of a doctor who had been appointed
by the court. After the defendant rested its case the plaintiff's attorney
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brought in an ophthalmologist, who, in effect, testified that the plaintiff's optic nerves were atrophying as a result of the shock and that,
within a period of a couple of years, he would probably be blind as
the result of this accident. The defendant promptly objected to this
testimony because it was not in rebuttal of anything that it had put
on, but the court, calling attention to the fact that the plaintiff's
attorney had asked the defendant's doctors some vague questions about
the eyes, stated that he would permit it. In the absence of the jury,
however, the court called attention to the fact that the deposition of the
plaintiff's doctor had given defendant no hint of any eye damage and
told the plaintiff's attorney that it was apparent to him that, by trickery, the plaintiff's attorney was trying to suppress his real evidence
until after the defendant's case was in, that such tactics would not be
tolerated in the federal court, and that they would be considered on
motion for new trial by the defendant if the verdict was adverse.
Fortunately the jury did not believe this doctor and brought in a
verdict thoroughly satisfactory to the defendant. Another jury, however, might have brought in a verdict of total permanent disability
on the same state of facts; and had the defendant not gone to the
trouble of taking the plaintiff's deposition in an effort to smoke out
all the facts the court would have permitted the verdict to stand.
Medical Examination. Ask if plaintiff is willing to submit to a
medical examination by doctors of defendant's selection.
Of course in jurisdictions such as the federal court, where there
is a compulsory physical examination, this question is not necessary;
but in many state courts, such as Texas, where you cannot force a
physical examination of the plaintiff, this question is most important.
If the plaintiff will agree to the physical examination you can find
out what a reputable doctor has to say about his condition; and, if
he refuses to submit to an examination, evidence of this refusal is
admissible, at least in Texas, and is very persuasive to a jury that the
plaintiff is hiding something. Of course in some jurisdictions evidence
of such refusal is not admissible, but at least there is nothing to lose
in asking this question in a discovery proceeding.
PriorIncidents
Claims. Ask the plaintiff whether he or any member of his family,
so far as he knows, has ever had a claim for personal injury against
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any person, firm, corporation, or governmental agency, and follow this
up according to the answer of the witness.
If the claimant has had previous claims and admits them and you
can get the evidence of these previous claims from the claimant, this
is very important. Usually you can find that the claim in the previous
instance was as exaggerated as the present one, and the previous
claim is likewise usually couched in such general terms that it could
easily cover the disability claimed in your present suit. When you
show this you have gone a long way toward winning your case. If the
plaintiff denies having had any previous claims and you can prove
that he has, this is usually fatal to the plaintiff's case.
Some years ago a railroad was sued by a rather stout woman who
claimed to have fallen in a railroad station as a result of some water
on the floor. She contended that she was four months pregnant and
that as a result of this fall she sustained a miscarriage. Her deposition
was taken, and the date of the birth of each of her three other children was obtained. The plaintiff swore that she had never had a
miscarriage before, and she likewise swore that she had never had any
previous claims. Even before taking this deposition the company
knew of at least two or three other claims that the woman had made.
After the deposition was taken, however, and her identity was established, the railroad really went to work investigating her past. The
case went to trial, and again the dates of the births of each of her
children were brought out, as was the claim that she had never before
sustained a miscarriage and that she had never had any claims against
anyone else. When the railroad's time at bat came it was shown that
several years before the plaintiff had sustained a fall in a department
store and that the store paid her $40.00. Two months later she fell
down in an elevator and was paid $80.00. Three months thereafter she
fell down in a streetcar and was paid $150.00. The releases were brought
into court, and in each instance she claimed to have been four months
pregnant. It was then shown that just a couple of years before the
trial she had walked into the side of an automobile and was paid
$25.00, at which time she was still four months pregnant according
to her contention. A short time thereafter she fell in a bus and was
paid $350.00; she was still four months pregnant. And, to cap the
climax, on the very day she contended that she had a miscarriage as
a result of her fall in the railroad station it was shown that she was
pulling another fall in another department store, at which time she
still claimed to be four months pregnant. The railroad not only won
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the case but the plaintiff was indicted, which ended her career as a
professional claimant, in San Antonio at least.
Accidents. Ask the plaintiff whether he has had any previous accidents or injuries of any character, whether resulting in a claim or not,
and ask whether he has any insurance company paying any money
for the accident which is the basis for the suit.
Any leads that you can get toward proving that the plaintiff has had
other accidents, injuries, or diseases are important. Recently there
was a case in which the plaintiff denied that he had had any diseases
when, at that particular time and even prior to the accident, he had
been taking treatments for syphilis. In that particular case syphilis
was one of the most important causes of the condition for which he
was suing, and when the jury found out that he had lied about this it
did not take it long to find against him.
The question of whether the plaintiff has any insurance company
paying him for the accident is, of course, very important as a motive
for malingering; and if it can be shown that by remaining idle he is
drawing more money than he would if he went back to work, and if
the doctor states that there is no reason why he should not return to
work, this is excellent evidence for the jury.
Employments. Determine the nature of previous jobs, how much
the plaintiff was earning, for whom he was working, why employment
was terminated, and what qualifications and experience the plaintiff
has for the type of work he was doing when injured. Ask what income
tax he paid and request copies of the returns. Inquire as to what work
the plaintiff has done since the accident, and ask him to describe just
what his duties are or were.
This question is very important on the measure of damages, and
quite often a proper development of these facts can result in a low
verdict.
Areas Injured
Determine definitely what part or parts of the plaintiff's body were
injured and eliminate all other portions. If there is any particular
member of the body injured, have the plaintiff state what he can or
cannot do with that particular member. Go into detail as to the tasks
the plaintiff can or cannot do.
This becomes highly important when you are convinced that the
plaintiff is a malingerer and you expect to get movies of him at work,
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for movies as such are not particularly important if the plaintiff admits that he can do all the things the movies show him doing. On the
other hand, if he denies that he can carry anything with his right arm
and you show him carrying a watermelon or a fifty-pound block of ice
with his right arm, you really have something.
Arrests or Convictions
Inquire whether the plaintiff has ever been arrested, indicted, or
convicted of any felony, crime, offense, or misdemeanor and whether
he has ever been in jail or prison.
If the plaintiff admits that he has been convicted of a felony or a
crime involving moral turpitude, this, of course, is admissible in impeachment. If, on the other hand, the plaintiff denies this and you can
prove that he has been convicted of a felony, you are really in much
better position than if he had admitted it, because you have proved him
to be not only a felon but also a liar.
Other Data Not Inquired About
Explain to the plaintiff that the purpose of the deposition is to
bring out all the relevant facts from his standpoint and then
ask, "Is there any other fact relevant to this matter about which I
have not asked you but which might have a bearing on the case?"
Such a question might have changed the outcome in Texas Employers' Insurance Ass/n v. Hierholzer.9 The plaintiff testified by deposition that he was the manager of a service station and was authorized
by the owner to work on his family automobiles in slack time. His
son brought his own automobile into the station, and the father took
a cup of gasoline to clean the generator of the son's car. The gasoline
exploded, severely injuring the plaintiff. Of course, under these circumstances the insurance company took the position that the plaintiff
was not acting within the course of his employment.,0 At the trial
the plaintiff testified that it was the practice of the station to sell
gasoline in small quantities and that when he sold a cupful of gasoline
he always charged five cents therefor; that all he knew was that his
son asked him to bring the cup of gasoline and that he did so with
the expectation of making the usual five-cent charge. None of this,
0207 S.W.2d 178 (Tex. Civ. App. 1947).
lOKimbrough v. Indemnity Ins. Co., 168 S.W.2d 708 (Tex. Civ. App. 1943).
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of course, appeared in his deposition. The above general question was
not asked. Had this been asked and had he denied that there were any
other material facts about which he had not been asked, it is possible
that this might have had the desired effect on the jury, because his
testimony on the stand was in other respects directly contrary to his
deposition and contrary also to the written statement taken immediately after the accident.
FOLLOWING

LEADs

GIVEN IN PLAINTIFF'S DEPOSITION

As soon as the plaintiff's deposition has been taken and transcribed
it should be reviewed carefully, and the points of additional investigation indicated by the deposition should be noted and followed
through. If, for instance, the plaintiff says that he has been to several
doctors and gives their names and permission to obtain statements
from them, of course these statements should be obtained. And, if he
has declined to give this permission, then their depositions should be
taken. Likewise, if the plaintiff gives the names of any eyewitnesses
they should be contacted and statements obtained from them. Should
they refuse to give statements, then their depositions could be taken
as well. Of course, developing a case by taking depositions is a very
expensive and tedious matter. Younger men in the office can be trained
to take these depositions, however, and if they follow the guide list
given above they usually turn in a very satisfactory deposition. In this
way the lawyer who actually tries the case does not have to take up
his time with depositions, except in those extremely dangerous cases
in which his presence is justified. Appended to this article is the check
list which is put into the file when we take the plaintiff's deposition;"
and before the deposition is dosed this list is referred to, so as to be
sure that nothing has been overlooked.
Illustrative of how a case can be successfully defended by the taking
of depositions when access to the witness is refused is a case which
was recently brought against the Coca-Cola Bottling Company. On
January 18 the Coca-Cola Company received a letter from attorneys
stating that their client had been injured by a Coca-Cola truck which
backed into him on the previous September 9. This was the first information that the Coca-Cola Company had had about the incident and
the matter was promptly turned over to its insurance company. The
investigator took statements from both the truck driver and his as""See p. 32 infra.
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sistant, and both of them denied that any such accident had taken
place. They called upon the plaintiff's attorney and requested a medical examination and a statement from the plaintiff, both of which were
refused, but the plaintiff's attorney assured them that the plaintiff
was in very bad physical condition. The plaintiff's attorneys likewise
stated that there were eyewitnesses to the accident, but they declined to
give the names. Of course, under those circumstances, there was
nothing to do but permit the case to go to suit, and, therefore, suit was
shortly thereafter filed against the Coca-Cola Bottling Company for
many thousands of dollars. The deposition of the plaintiff was taken.
His story was quite similar to that set forth in the petition, wherein
it was alleged that about 4:30 or 5:00 at a very busy street intersection
a Coca-Cola truck in pulling away from making a delivery backed into
the plaintiff as he was crossing the street. He declined to give access to
the doctor who had treated him and refused a medical examination,
and he further stated that he had never been arrested and had never
had any previous claims. However, as a result of the taking of the
plaintiff's deposition, the defendant was able to get the names of the
witnesses who were supposed to have been eyewitnesses to this accident,
so it promptly started taking their depositions. The first witness
testified that he had been coming to town to make a payment to the
Security Finance Company, and on his way to this company he had
been an eyewitness to this accident and that immediately after this
accident he went over to the Security Finance Company and made the
payment. A check was made with the Security Finance Company, and
it was found that he had made no such payment on the day of the
supposed accident.
As to the next witness, he testified that at the time of the accident
he was rolling a cigarette of Bull Durham which had been given to him
by the other eyewitness, whose name was Trevino. He emphasized
the Bull Durham, mentioning it at least six times in his deposition,
but when we took the deposition of Trevino he testified that he did
not even smoke and had never in his life carried Bull Durham.
In the plaintiff's deposition, he testified that at the time of the
accident he was on his way to meet his son, so that his son could take
him home; that he had previously called and left word for his son, but
that owing to the accident he did not get to see his son until that
night after he went home. When the son's deposition was taken, the
son testified that he was in California for a week before and four weeks
after the date of the accident.
Actually, the defendant was able to develop some twenty-five dis-
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crepancies in the various witnesses' testimony. In spite of this man's
statement that he was either in bed or at home for three months after
the accident, the evidence showed that within six weeks after the
supposed accident he was arrested and taken back to another town
because of a shake-down poker game. It took the jury only a few
minutes to decide that the accident did not happen, despite the fact
that there were five witnesses who claimed to have seen the accident.
Quite often peace officers decline to give written statements. We
have found on several occasions that it was advisable to take their
depositions so that we would know exactly what their testimony would
be. In one case recently when we did that, even though the witness
had talked rather freely to us, when his deposition was finally taken
he gave us leads which enabled us to locate a very material eyewitness to the accident who was completely unknown prior to the
taking of the deposition.
TREATMENT OF MEDICAL EVIDENCE

One of the most difficult aspects for a lawyer to handle in a personal injury case is the medical evidence. Frankly, no lawyer whom
I know can handle this aspect of the case without the assistance of
some competent doctor. Although I have attended Dr. Hubert Winston
Smith's Law-Science Courses, I still would not trust myself on any
medical question. Fortunately, my next-door neighbor is a highly
regarded physician and one who is interested in medico-legal matters,
so that I often discuss my cases with him in the evening over a cold
drink and in this way get the benefit of many valuable suggestions.
One evening I was discussing with him a case which was to come up
shortly thereafter, in which the conductor of a freight train was
suing the railroad for personal injuries, claiming that as a result of a
rear-end collision he had to jump from his caboose and fell
down a twenty-five foot embankment. He broke several ribs, his
collarbone, and shoulder blade. A few months thereafter he developed tuberculosis, and within a year thereafter he was required to
undergo a thorocoplasty. The railroad's own chief surgeon had treated
this man and had reported that there was a direct causal connection
between the accident and the tuberculosis. As a result of this conversation, I went to one of the outstanding tuberculosis experts and
brought him into the case to review the entire file from a medical
standpoint, which he rather reluctantly agreed to do, in view of the
fact that he did not want to antagonize the plaintiff's doctors. How-
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ever, he requested and I obtained X-rays that were made on the very
night of the accident, which X-rays were taken of the shoulder blade
and the collarbone, which we had not thought to be of any particular
importance up to that time. Much to our surprise, these X-rays were
interpreted not only by him but by other X-ray experts as showing
an active case of tuberculosis on the night of the accident, and we were
able to bring forth some evidence to show that there was no connection
between the tubercular condition and the accident. Just how much
effect our evidence had on the jury we will never know, because, before
the case was submitted to the jury, the plaintiff came down in his
settlement demands, and we settled the case for less than one third of
what the plaintiff had demanded prior to going into the trial of the
lawsuit.
It is felt that in any case in which the medical evidence is questionable the successful trial lawyer would do well to take all his medical
evidence to some competent doctor in whom he has confidence and
submit the entire case from a medical standpoint to this doctor for
advice and guidance. The doctor, in turn, will call in specialists, if
needed.
SETTLEMENTS

There is another topic which I feel should be discussed at this
stage - successful settlements and compromises. Most lawyers spend at
least three years in law school undertaking to learn the law and how it
is applied, insofar as the trial of cases is concerned, but so far as I
know no law school has ever placed proper emphasis upon the compromise of disputed issues, in spite of the well-known axiom that a poor
compromise is better than a good lawsuit. It has been my privilege to
address law schools and legal institutes and the usual subject assigned
to me is "Preparation and Trial of a Negligence Case." In each
instance I have started out my talk by saying that the title of the
talk should be changed to "Preparation for Trial or Settlement of a
Negligence Case," because, as we all know, fully 90 per cent of the
cases which are filed are settled before final judgment. It is my belief
that it requires almost as much preparation of a case to evaluate it
intelligently for settlement purposes as is required for the actual trial,
with the exception of last-minute conferences with witnesses prior
to placing them upon the witness stand.
In connection with this matter of settlement, I have heard some
lawyers say that they felt that for the defendant's lawyer to call upon

https://scholarship.law.ufl.edu/flr/vol7/iss1/1

20

20

Groce: Preparation
by Defendant
for REVIEW
Settlement or Trial
UNIVERSITY
OF FLORIDA
LAW

the plaintiff's attorney for a settlement proposition indicated a weakness
on the part of the defendant. Personally, we have never felt this to
be the case. The way we handle this is to approach the plaintiff's
lawyer with the statement that we never like to go into the trial of
a case without knowing what it would take to settle it. The plaintiff's
lawyers, to our knowledge, have never considered this any indication
of weakness on our part. On the other hand, they recognize that it
is nothing more than good, hard common sense. This matter of
settlement, however, in an important case should not be raised until
after the case has been thoroughly developed. On many occasions we
have had a plaintiff's lawyer ask us in the very beginning, "Why don't
we settle this case?"; and we have replied that the time was not ripe for
settlement, since the facts had not been sufficiently developed for us
to be able to evaluate the case for settlement purposes. It almost goes
without saying that a lawyer should not allow personalities to affect
his judgment when it comes to evaluating a case for settlement, but
it is surprising how often a thoughtless lawyer will permit his dislike
for opposing counsel to sway his judgment and allow his client
thereby to be prejudiced.
An excellent time to discuss settlement is on pre-trial hearing before
the judge. It has been my privilege to work with Judge Bolitha J. Laws,
Chief Judge of the District of Columbia, in one of his pre-trial demonstrations. He handled the matter of compromise wonderfully, so that
neither side could feel that the other was showing any weakness. If
the right sort of judge presides at the pre-trial hearing, the matter of
compromise can be handled very effectively, but it has been my experience that this is dependent entirely upon the particular judge.
Of course, in order to reach a settlement, it is sometimes necessary
to disclose more evidence than the defendant's lawyer would like to do.
If there is a reasonable lawyer on the other side, sometimes the defendant's lawyer can afford to give away his hand completely. I recall
an instance when a railroad was being sued by a Pullman porter for
damages resulting from a derailment. To begin with, the plaintiff's
demands were excessive, but by gradual stages they came down to a
more reasonable figure and to a point where we were not more than
$1,000 or $1,500 apart. At that stage, I went to the plaintiff's attorney
and showed him evidence to the effect that the plaintiff had presented
a claim to the Veterans Bureau for identically the same thing that he
was claiming against the railroad long prior to the accident in question,
his testimony by deposition having been to the contrary. As a result,
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the case was disposed of very satisfactorily to the railroad. Of course,
the principal thing in this matter of compromise is to know your
onposition.

FINAL REVIEW OF CASE BEFORE TRIAL

After all the depositions have been transcribed, the reports of the
special investigators are in, the moving pictures, if any, have been
reviewed, and all the medical evidence has been assembled and medical
advice has been obtained, it is well again to take stock and to analyze
the case in its entirety. I have found that the best way to do this is on
paper and in the form of a letter written to the client before the trial.
This letter should contain the following: (1) the date of the setting
of the case and the probabilities of trial; (2) a brief resume of the
facts, so that the reader will not have to review his file in order to
recognize the case; (3) a brief resume of the pleadings, trying to anticipate possible trial amendments; (4) an analysis of the issues in
the case, both of fact and of law, giving an opinion as to what the jury
will probably find the ultimate facts to be and how the court will
apply the law to those facts; (5) discussion of the qualifications of
opposing counsel; (6) discussion of the damages and the probable
amount of the verdict; (7) statement as to what settlement negotiations have taken place; (8) recommendations either to settle or not
to settle, giving reasons why, and if the plaintiff's demand is reasonably
close to a figure you would recommend, then advise client as to just
how much you would recommend in settlement; (9) if the case is to
be tried, list in separate paragraphs each thing that must be done and
by whom, such as lining up the witnesses by name, and additional
investigation and information which should be furnished attorneys
before the trial.
In addition to keeping your client fully advised as to what is going
on, which certainly he is entitled to know, the writing of such a letter
causes a lawyer to analyze his case thoroughly, and sometimes an
analysis such as this opens the eyes of either the client or even the
lawyer himself to the potentialities of the lawsuit.
As illustrative of such a letter there follows an exact copy of a letter
which was written recently relative to a very serious electrical burn
case. Of course, the names and locations have been altered for obvious
reasons.
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"Biggest Insurance Company
New York, New York
Gentlemen:
RE: No. 12345-John H. C. Doe v.
Hi Powered Electric Company
"As we have advised you in our letter of October 31, the
above case is set for November 30, and, although our local
counsel feels that he will be able to get a continuance at that
time, we believe that we should review this file for you now,
so that all interested may know what the situation is.
Facts
"Briefly, the facts of the case are as follows. On May 3, 1948,
the plaintiff, in company with Richard A. Roe, was sent to
ascertain the location of a stoppage in a water line. Shortly
before lunch, they found what they thought to be this stoppage at a point directly under a transmission line belonging
to Hi Powered Electric Company, which led into a substation
a couple of hundred feet away. At this time they did not undertake to do anything, but returned to their pickup truck which
was some seventy-five feet away and ate their lunch.
"According to Mr. Jones, their employer, he had warned both
Roe and Doe about the transmission lines, and there were
some twenty wires on tall poles in the vicinity of this substation
which were perfectly obvious to anyone who would look. We
are further informed that the substation made a humming
sound which was audible to anyone who would listen.
"After lunch, Doe and Roe went to a spot directly beneath
the transmission lines and disconnected the pipe line and upended a twenty-one feet three inch section of pipe, and while
both Doe and Roe were holding onto the pipe it came in contact with the lowest transmission line at a point eighteen feet
nine inches above the ground.
"Both Doe and Roe were hospitalized under the care of
Dr. Medico. Since Doe's discharge from the hospital a couple
of months later, Doe has done no substantial work and our
special investigation shows that he has been living largely off
his relatives, and it is a year and a half now since the accident.
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"As you know, in the case of Texas-Louisiana Power Company v. Webster, 127 Tex. 126, 91 S.W.2d 302 (1936), the
Supreme Court of Texas, in an opinion by Judge Critz, held
that Article 1436 applied to all power lines and required 'all
power lines operated or maintained by power companies' in this
state to be 'at least twenty-two feet above the ground.' This decision came out in 1936, and, although our Legislature had many
opportunities to amend this statute, it did not choose to do so
until 1949, at which time the Legislature passed an act authorizing power companies to install and maintain their lines in conformity with the National Electric Safety Code.
"According to 39 Texas Jurisprudence, 'When a statute
has been construed, especially by a court of final resort, the
fact that the Legislature permits it to stand, through one or
more subsequent sessions, without amendment may be regarded as legislative sanction of such construction.'
"We feel that the decision of the Supreme Court was wrong,
and we now have a nine judge court instead of a three judge
court, with only one member of 'the present court who was a
member of the court in 1936. Furthermore, we have a different
situation in this case from the one in the Webster case, because
in this case the lines in question were lines leading into a substation, whereas in the Webster case the lines were transmission
lines over open country. We believe that we have a good argument, but we cannot say that it is our opinion that the court
will not follow the Webster case.
"In fact, we feel that the odds are against us on this proposition, and that our Supreme Court, if this matter gets to
it, will say that we were guilty of negligence as a matter of law
in maintaining our lines at a height of less than twenty-two
feet.
Proximate Cause
"Since the point of contact was considerably less than twentytwo feet, and in fact the pipe itself was less than twenty-two
feet long, had our lines been twenty-two feet high, the accident
would not have occurred, and this will be sufficient for a jury
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to find that the fact that the wires were less than twenty-two feet
high was a proximate cause of the accident.
"We are not unmindful of the case of Smith v. Texas Electric
Service Company, 85 S.W.2d 808 (Tex. Civ. App. 1935), writ
dismissed, which is one that we will rely on very strongly, and
which case is almost on all fours with this one, and holds as
follows:
'We do not believe that the employees and officers of
defendant in error when they caused the power line
to be strung on the poles seventeen feet above the ground
could be held to have foreseen that any person would dig
a well near the wires with a hand auger, constructed of
such material as would conduct electricity, and would in
all likelihood raise the instrument then being used by him
so as to cause same to come in contact with the electrically
charged wire or that they could have foreseen that some
similar situation might exist.'
"Unfortunately, that decision came out prior to the Webster case above referred to. It was a decision by the Court of
Civil Appeals with writ dismissed. Since that decision in 1985,
our Supreme Court has come out with many decisions, the gist
of which is that the question of proximate cause is always a
jury question if there is any remote connection in fact.
Contributory Negligence
"In our letter to you of July 7, we referred you to the most
recent cases in Texas on the question of contributory negligence,
and particularly the case of Tri-County Electric v. Clair, 217
S.W.2d 681 (Tex. Civ. App. 1949). The upshot of these cases
is that whether or not such degree of care was negligence is a
question of fact for a jury. We referred to the case of Texas 9:
Pacific Ry. v. Day, 145 Tex. 277, 197 S.W.2d 332 (1946), in this
connection.
"Mr. Will Johns, the attorney in this case, is thoroughly
familiar with the Day case, and we feel sure that there will be
some testimony of some care on the part of Doe, so, although
our personal feeling is that we should be entitled to an instructed verdict on the grounds of contributory negligence,
we do not believe that our Supreme Court will agree with our
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personal views, and again we say that should this case get to
the Supreme Court the Supreme Court will hold that all the
issues in this case are fact issues for the determination of a jury.
Damages
"As stated above, the accident in question occurred exactly
eighteen months ago, and since that time the plaintiff has engaged in no gainful occupation, with the exception of the few
weeks' work which he testified he tried to do, but had to quit.
Dr. Medico was the first doctor who treated him, and we have
no up-to-date reports from him, so we cannot be positive as to
just what Dr. Medico will state. However, we do have a report
of an examination made a little over five months after the accident by Dr. Sawyer Bones, in which he reported at length and
gave as his opinion that Doe was 'permanently disabled for
hard manual labor.'
"On the other hand, we have an excellent report from Dr.
P. L. Roller, copy of which has heretofore been sent to you and
we herewith hand you a copy of the report of Dr. U. R. Famous.
We have forwarded to you likewise a report from Dr. Will B.
Goode, and apparently the defendant will have the vast preponderance of the evidence on the issue of Doe's disability.
However, a fact question as to the extent of this disability is
raised, and it is our understanding that any fact issue that is
raised in Blackguard County is going to be decided by a jury
just exactly the way Mr. Johns asks the jury to decide it.
"Our local counsel is of the same opinion, that is, that we
will have no chance with a jury at all. Mr. Johns has sued us
for $140,000.00 damages, and he has been getting verdicts in
Blackguard County running as high as $60,000.00 and
$70,000.00 and, should a jury bring in a verdict in this case
of $50,000.00 or $60,000.00, Dr. Bones' testimony would support such a verdict.
Settlement Negotiations
"On many occasions we have talked to Mr. Johns about
settlement of this case, and on each of these occasions he has
demanded $25,000.00, and he has at all times stated that this
was a companion case of the Roe case, and that the Roe case
was settled just a few months after the accident for $18,500.00
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after Roe had returned to work, and that Roe was much less
seriously injured than was Doe. He has stated that using the
Roe case as a criterion this case was well worth $25,000.00.
Recommendations
"We all know that an electrical burn case is one of the most
dangerous cases in the personal injury field, and we feel sure
that you must realize that there is a chance that we will be held
for $50,000.00 or $60,000.00 in this case in a trial before a jury
in Blackguard County. On the other hand, we believe that
$25,000.00 is excessive. In spite of the fact that we have reputable doctors to testify to no substantial disability on the part of
Mr. Doe, in view of the hazards outlined above we would unquestionably recommend a settlement of this case for up to
$15,000.00, and possibly $17,500.00. Of course, any attempt
to estimate what a jury will do in Blackguard County is the
wildest sort of speculation, but, before paying the $25,000.00
demanded, we believe that we should go into the trial of the
case and then, if it looks as if we are going to be held for more,
make the most of the situation as it exists at that time.
"We have never made any counter offers to Mr. Johns. There
is a possibility that we could get him down to $15,000.00 or
$17,500.00. If you feel as we do that this case is probably
worth this much at this stage, then please advise us, and we
will undertake to negotiate a settlement within the authorization extended.
Yours very truly,
"P. S. Sometime ago, we inquired of a friend of ours in the
hope that we could get something on Dr. Bones, but we hand
you herewith his letter, from which we could get no solace."

Shortly after I had written this letter, I had a telephone call from
New York from the man in authority, and I quote from his conversation:
"Well, I had received a copy of your report in which you
set forth, you know, the liability, proximate cause, damages,
and so forth, and we found that very highly informative. In
fact, it changed our outlook on this case considerably."
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And the case was settled very shortly thereafter.
Another letter illustrative of the type of analysis which I feel
should be given to the client is one which we wrote to the general
counsel of a railroad relative to a suit in an employee case. This
letter follows, with the names likewise changed:
"Judge Learned N. Law
General Solicitor
P.D. & Q. Railroad Company
Dallas, Texas
Dear Judge Law:

RE: Co. No. 10001 - William N. Black v.
P.D. &:Q. Railroad Company

"As we have heretofore advised you, the above case is set
for September 10, and we know of no reason why it will not be
tried at that time. As we have likewise heretofore informed
you, for many months we have been endeavoring to get the
plaintiff to make us some proposition of settlement, but have
been wholly unable to do so. The plaintiff's attorney advises us
that he is going to make another effort tonight to get his client
to commit himself to some proposition and will advise us later.
However, this is the same story we have had on several occasions,
and, in view of the fact that this case will have to be tried in
about three weeks, we believe we should not delay further
writing to you our analysis of this case.
"As you know, approximately 400 pages of depositions have
been taken. We have now completed our review of all these
depositions and the investigation file and have to some extent
studied the law applicable to this case, and we now enclose herewith a copy of our amended answer. The facts of this case as
disclosed by the depositions and the file are substantially as
follows.
"At about 1:30 a.m. on October 19, 1950, the plaintiff, a
relatively inexperienced switchman on one of the yard crews,
was found lying beside the north end of a box car with his
right arm so mangled that it was amputated about four inches
below the elbow and his right leg so mangled that it was
thought for a time that it likewise would have to be amputated.
There were no eyewitnesses to the accident other than the plaintiff himself. On the night of the accident, one of the railroad
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employees inquired of the plaintiff what had happened, and
he replied that he did not know. For sometime after th- accident, Mr. Smith, the claim agent, undertook to find out from
the plaintiff what had happened on the occasion of the accident,
and the plaintiff absolutely refused even to talk about the
accident, in violation of General Rule F.
"Suit was filed on November 28, but the petition alleged only
that the plaintiff had been injured through the negligence of the
defendant, without giving any details. The deposition of the
plaintiff was taken on February 23, and for the first time the
railroad ascertained what the plaintiff's contentions were.
"The plaintiff contended that he was crossing number 3
track from east to west to ascertain whether or not an L & N
car was fouling number 4 track. The L & N car was struck by
a B & 0 car and a refrigerator car which had been kicked into
this L & N car, and before he could get out of the way he was
run down and injured.
"As a matter of fact, the plaintiff was found with his head
several feet south of the north end of the B & 0 car, and his
shoe was found on the rail between the tracks of the B & 0
car. Examination of the L & N car did not disclose any blood
marks on its wheels, so, until plaintiff testified, it had always
been assumed by everyone that it was the B & 0 car which
ran over him. Furthermore, all the witnesses testify that after
the B & 0 car struck the L & N car the B & 0 car did not move
as much as a car's length, but the L & N car was knocked some
200 feet north on track 3, the momentum of the B & 0 car and
the refrigerator car having been almost wholly transmitted to
the L & N car, similar to the action of one billiard ball striking
another.
"We have heretofore sent you a copy of the plaintiff's
amended petition, and he is undertaking to bring this case
under the Safety Appliance Act and the Boiler Inspection Act.
There is no question but that the couplers on the L & N car and
the B & 0 car did not automatically couple. Under the case
of Affolder v. New York C. 9: St. L. R.R., 79 F. Supp. 365 (E.D.
Mo. 1948), rev'd 174 F.2d 486 (8th Cir. 1949), rev'd 339 U.S.
96 (1950), unless it is shown (we are not as yet certain upon
whom is the burden of proof) that the failure of the cars to
couple automatically resulted not from any defect but from
failure to open the knuckles, the mere showing of the failure
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on the occasion in question of the cars to couple, together
with a showing of proximate cause, is all that is necessary to
create liability on the part of the defendant, and contributory
negligence will not be an issue in the case (see Title 45,
U.S.G.A., Section 53).
"The plaintiff contends that in violation of the Boiler
Inspection Act the headlights and tailights on the yard engine
were not burning, and this likewise, if established as a fact,
together with the element of proximate cause, will create
liability, and contributory negligence will not be in the case.
"We have good evidence on both of these issues. Unfortunately, however, the best witness we had was Mr. John Roe,
car-builder helper. Since this accident, Roe was operated on
for appendicitis, and he put in a claim for his lost time, contending that the condition was brought about by a strain.
This was denied by his doctor, and his claim was turned down.
He is very bitter toward the railroad because of this and has
expressed himself in no uncertain terms that he will do anything he can to hurt the railroad. This was borne out when
his deposition was taken, as his attitude was most belligerent.
"The principal cases relied upon by the plaintiff with reference to the failure to have the headlights and taillights
burning are the cases of Raudenbush v. Baltimore & 0. R.R.,
160 F.2d 363 (3rd Cir. 1947), Tiller v. Atlantic C.L.R.R.,
323 U.S. 574 (1945), and Woods v. New York C. & St. L.
R.R., 88 N.E.2d 740 (1949). On the safety appliance
feature, in addition to the Affolder case, the case of O'Donnell v.
Elgin, Joliet &-E. Ry., 338 U.S. 384, 16 A.L.R.2d 646 (1949),
and the case of Carter v. Atlanta & St. A.B. Ry., 338 U.S. 430
(1949), are likewise in point.
"Although we have read many cases in connection with
this matter, frankly we have been unable to get any solace out
of any of them. There is no question in our minds that these
fact issues will be decided adversely to the railroad.
"As to the extent of the injuries in this case, the accident
happened nearly ten months ago. The plaintiff's right leg is
still ulcerated, and, according to Dr. Brown, an outstanding
orthopedist here, it will be well over a year and will take a
series of operations before the plaintiff can get maximum use
of his foot. As stated before, the plaintiff has lost his right
arm about four inches below the elbow. He could be fitted
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with an artificial hand, but no doubt this will be delayed until
after the trial.
"The plaintiff is a young man, only 27 years of age. He is
married and has two children. He was earning approximately
$4,000 a year with the railroad, with the probability of advancement, and he will never be able to do railroad work
again. Although we feel that the plaintiff will rehabilitate
himself and will probably go into some business from which
he will earn even more than he did with the railroad, this will
not be done until after this case is settled, and, as far as the
jury is concerned, we are inclined to believe that it will find
that he is totally and permanently disabled.
"In addition to the loss of earnings, the plaintiff, of course,
testifies to much pain, and his doctor testifies to phantom
pains in his lost hand, so the damages in this case amount to
about whatever a jury will want to assess.
"So far as we know, the only seriously injured railroad employee case which has been tried in San Antonio within the
past ten or fifteen years is the Johnson case, which we tried
about a year ago. Johnson was a man in his early sixties, with
a life expectancy of but twelve years. He was injured as badly
as Black. The jury awarded him $72,675, and we subsequently
settled while the case was on appeal for slightly less than
$60,000. If the Johnson case can be used as a yardstick, it would
indicate a verdict in this case of $100,000 or more, in view of
Black's youth and long life expectancy.
"We have heretofore recommended that a reserve of
$75,000 be carried in this case. Whether we can ever settle this
case for $75,000 we do not know, but in all likelihood no
settlement at all will be made until we are actually engaged
in the trial. However, we believe that this matter of settlement
should be considered by the management at this time, even
though we have no propositions of settlement, and we recommend that authority be extended to us to settle this case for
up to $75,000. If the case cannot be settled for $75,000, we
recommend that we take the calculated risk of a jury trial, since
the Johnson case is the only jury verdict that has ever been returned in this county of more than $45,000, and, after all, we
might get a much better jury in this case than we did in the
Johnson case.
"We are returning to you herewith under separate cover
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and by way of railroad mail copies of all the depositions which
have been taken, together with the investigation file.
Yours very truly,
"Enc.
In duplicate
cc: Claims Department
"P.S. The above letter was dictated on yesterday, but was not
transcribed. This morning, the attorney for the plaintiff called
and stated he had finally gotten his client to make a proposition
of settlement, and that the settlement demand was $115,000.
For the reasons stated, we do not recommend that you pay this
sum, and from all indications this case will have to be tried.
However, should the opportunity to settle for something up to
$75,000 present itself, we believe we should have authority
in that sum."
Upon receipt of this letter, the general counsel called us and inquired as to whether or not it would not be better to go to the management with a figure of $85,000, rather than the $75,000 figure mentioned
by us. We replied that in our opinion to pay more than $75,000 voluntarily to settle an employee case would mean that the claim agent would
never again be able to settle an employee case for any reasonable
figure and it was our recommendation that unless the case could be
settled for the $75,000 which we recommended we should stand the
risk of a jury trial.
We subsequently received authority to settle for $75,000, but the
plaintiff remained steadfast in his demand for $115,000 throughout the
trial. The case was tried to conclusion and resulted in a verdict of
the very figure which we had predicted, namely $100,000, and the
case was subsequently settled while in the process of appeal for
$87,500. The railroad commended us on our fine work in this case.
This illustrates the fact that if a lawyer thoroughly analyzes his
case on paper and informs the client of the potential dangers and
makes recommendations based upon sound principles the client can
have no just criticism of the lawyer if the calculated risk of a jury
trial goes against the client.
Another practical reason for writing such a letter is that the client
has no way of knowing the amount of work the lawyer has done and
the amount of thought he has given to the case unless fully advised,
and letters like the above show the client that you have given his

https://scholarship.law.ufl.edu/flr/vol7/iss1/1

32

32

Groce: Preparation by Defendant for Settlement or Trial
UNIVERSITY OF FLORIDA LAW REVIEW

business the attention that it deserves, so that when the time comes for
paying your fee he will recognize this fact. Furthermore, if a letter
of this sort is sent at least two or three weeks before the case is called
for trial, the client has an opportunity to make up his mind as to
whether or not he should settle or try the case. This eliminates the
frantic telephone calls back and forth to your client from the courtroom itself, which calls, of course are always unsatisfactory, but which
in some instances cannot be avoided.
In order for a defense lawyer to do his best work, he must be sold
on his case. This does not mean, necessarily, that he must blindly
believe that there is no liability. In cases such as employees' suits under
the Federal Employers' Liability Act, there is liability in practically
all cases, but, if the lawyer carefully prepares his case and analyzes it
thoroughly and then makes an effort to settle the case for what the
case is reasonably Worth and the plaintiff refuses, then the lawyer
can sell himself on the proposition that the plaintiff is being unreasonable; but in order to do this the defendant's lawyer must have
prepared his case properly and have analyzed it thoroughly and be
sure of his grounds.
As indicated earlier in this artide, it is only the important case that
will justify the lawyer in expending time and energy as outlined
above. This is, therefore, intended to apply only to those cases in
which the client is exposed to the danger of a large verdict, and the
lawyer must temper his judgment as to how much work to do with a
degree of practicality, so that the law costs will not be out of proportion
to the danger to the client.
APPENDIX
CHECK LIST IN TAKING PLAINTIFF'S DEPOSITION IN PERSONAL INJURY
OR COMPENSATION CASES

This list is not intended to be all inclusive. Each case, of course,
requires an interrogation indicated largely by the investigation file,
but this is intended to give pointers that are sometimes overlooked.
1. Ask the name, social security number and exact age of the plaintiff and whether he has ever gone under any other name or different
spelling of the same name. Ask whether he has ever put in a claim for
unemployment insurance.
2. General history of the plaintiff, including where he was born, all
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places where he has lived, and names and addresses of father, mother,
brothers and sisters. If he does not know the street address in any town
where he lived, then ask if he had water, light or gas connections. Was
he ever in the army; if not, why?
3. Marital history - whether he is married or divorced, and if
divorced how many times, how many children, where former spouse
or spouses can be located, their maiden and present names, and where
divorce was granted and where marriage took place.
4. Whether or not any statements were made at the time of the
accident or any admissions were made by any of the parties to the
accident.
5. Description of the accident, letting plaintiff first describe it in
narrative form and then questioning him specifically. Names and
addresses of all eyewitnesses.
6. What occurred immediately after the accident, whether claimant
went to the hospital and, if so, how.
7. Names and addresses of all doctors who treated him subsequent
to the accident.
8. Names and addresses of all doctors who treated him prior to
the accident.
9. Have plaintiff sign authorization in the following form: "All
doctors who have treated me and all hospitals in which I have ever
been a patient are hereby authorized to give to the bearer hereof or
of any photostatic copy hereof all information relative to my physical
condition, past, present or future." This should be dated and signed by
the plaintiff and witnessed by his attorney.
10. Ask if claimant is willing to submit to a medical examination
by doctors of defendant's selection.
11. Ask plaintiff whether he or any member of his family as far
as he knows has ever had a claim for personal injury against any
person, firm, corporation or governmental agency, and follow this
up, depending upon the answer of the witness.
12. Ask the plaintiff whether he has ever had any previous accidents or injuries of any character. Does he have any insurance paying
any money for the accident?
13. Determine the nature of previous jobs, how much he was making, for whom he was working, why employment was terminated, and
what qualifications and experiences the plaintiff had for the type of
work he was doing when injured, and ask what income tax he paid,
with copy of return. Inquire as to what work plaintiff has done since
accident and describe just what his duties are or were.
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14. Definitely determine what part or parts of the plaintiff's body
were injured and eliminate all other portions. If there is ally particular member of the body injured, have him state what he can or
cannot do with that particular member. Go into detail as to what
plaintiff can and cannot do. This becomes important when movies are
used.
15. Ask about his status during the last war, where his draft board
was and, if he was turned down, why.
16. Inquire whether plaintiff has ever been arrested, indicted or
convicted of any felony or a crime, offense or misdemeanor and whether
or not he has ever been in jail or prison.
17. Explain to plaintiff that the purpose of the deposition is to
bring out all the relevant facts from the plaintiff's standpoint and
then ask: "Is there any other fact relevant to this matter about which
I have not asked but which might have a bearing on this case?"
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